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 THE NATIONAL GREEN TRIBUNAL OF INDIA: A SUSTAINABLE FUTURE THROUGH THE 
PRINCIPLES OF INTERNATIONAL ENVIRONMENTAL LAW* 
 
ABSTRACT 
Access to environmental justice is the first step to the achievement of environmental justice 
goals by articulating in the language of equity the assurance of legal standing for all affected 
and interested parties; right of appeal or review; specialized environmental courts and other 
practical dispute resolution mechanisms.  
IŶ this ĐoŶteǆt, IŶdia͛s ĐoŵŵitŵeŶt to the newly formed National Green Tribunal [NGT] 
assumes significant practical importance. In seeking a balanced judicial forum that advances 
green jurisprudence, the NGT is a ͚fast –tƌaĐk Đouƌt͛ ǁith aŶ opeŶ foƌuŵ haǀiŶg ǁide 
powers, staffed by judges and environmental scientific experts. Section 20 of the National 
Green Tribunal Act 2010 mandates the application of the principles underpinning 
international environmental law, namely, sustainable development, precautionary and 
polluter pays principles by the NGT.  
This paper addresses the application of these principles in the Indian context, thereby, 
recognizing its international commitments for environmental protection. 
Key words:- 
Access Environmental Justice, National Green Tribunal India, Principles of International 
Environmental Law 
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1. INTRODUCTION 
The globalization of environmental concerns and the internationalization of environmental 
law have resulted in a significant development of environmental justice discourse. 
Environmental justice concerns can be traced in the history of environmental law to key 
moments that include  the Trail Smelter Arbitration in 1941
1
, events in Warren County, 
North Carolina
2
, nuclear testing at Maralinga and early uranium mining, Australia
3
, salt 
water infiltration into Dutch agricultural fields from potassium mines in Alsace, France
4
 and 
several other striking events. These environmental struggles expressed within a social 
justice and civil rights framework helped create a pathway towards environmental justice.  
Over time, the concept of environmental justice has been accepted, adopted and applied at 
the global, regional and national levels, through its ability to metamorphose in the light of 
the constantly changing political climate and environmental priorities. The discourse and 
understanding of environmental justice has broadened to include issues of fairness, equity, 
standing and class recognition of the disadvantaged population and developing countries 
and meaningful participation of all in the decision-making process to promote 
environmental governance
5
. 
 Environmental justice scholarship encapsulates the distribution of environmental benefits 
and burdens
6
, recognition of oppressed individuals and communities in the political and 
cultural realms
7
 and procedural dimension focusing on participatory mechanisms
8
. The 
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scope of this paper, however, is confined to a strong procedural dimension of ͚reclaiming 
democracy͛9 through ͚deliberative and democratic participation and the construction of 
capabilities among individuals, groups and non-human parts of nature͛10. In this context, 
access to justice through an accessible judicial mechanism as a means to redress 
environmental damage or harm and the protection and enforcement of legitimate interests 
assumes importance. 
The procedural element is ubiquitously embedded in the Stockholm
11
 and Rio Declarations
12
 
and the Aarhus Convention.
13
 Access to environmental justice is the first step to the 
achievement of environmental justice goals by articulating in the language of equity the 
assurance of legal standing for all affected and interested parties; right of appeal or review; 
specialized environmental courts and other practical dispute resolution mechanisms. 
Several international declarations and institutions also call for judicial specialization, 
envisaging expert courts and trained judges and lawyers in environmental matters
14
 . They 
seek to strengthen the capacity building among individuals within the decision-making 
process at national, regional and global levels. IŶ this ĐoŶteǆt, IŶdia͛s ĐoŵŵitŵeŶt to the 
Green Court assumes significant practical importance.  
 This paper focuses on the application of the principles of international environmental law at 
the domestic level by the National Green Tribunal [NGT], India. The paper is divided into 
three parts- the first part offers a brief account of the genesis and establishment of NGT, 
India; the second part analyses the  application of the international environmental law 
principles in conjunction with the  domestic right to environment at the national level and 
reviews appropriate case illustrations; the third part is the conclusion. 
2. THE NATIONAL GREEN TRIBUNAL, INDIA 
2.1 The Genesis 
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IŶdia͛s eŶǀiƌoŶŵeŶtal justice discourse resonated as a result of a growing judicial realisation 
and appreciation of the connection between human rights and environmental protection. 
The deficiencies in environmental regulations, contradictions and gaps in institutional 
mechanisms, inefficiencies in administrative enforcement, multi-layered corruption, 
including political corruption and personal gain collectively prompted the Supreme Court of 
India into the de-facto role of a caretaker of the environment through public interest 
litigation [PIL]
15
. A new environmental jurisprudence built on innovative substantive 
features [right to a healthy environment, derivative principles of international 
environmental law, strict compliance of regulatory norms] and procedural features [broader 
and enhanced standing, fact finding commissions, continuing mandamus] promoted 
dynamism and capability
16
, thereby,  providing victims of environmental degradation with a 
route to access justice in a participatory manner. Thus, judicial activism promoted 
environmental justice through judge-fashioned processes and remedies. These are, as Ellis 
saǇs, ͚ƌedistƌiďutiǀe, pƌogƌessiǀe aŶd just.͛17 
The active engagement of the Indian judiciary in imparting environmental justice, 
nonetheless, raised concerns about the effectiveness of PIL in relation to rapidly increasing 
numbers of petitions, complex technical and scientific issues, unrealistic court directions, 
individual judicial preferences, more often personality driven rather than reflecting 
collective institutionalised adjudication and also the issue of creeping jurisdiction.
18
 The Law 
CoŵŵissioŶ of IŶdia iŶ its OŶe HuŶdƌed aŶd EightǇ “iǆth ‘epoƌt oŶ ͚Pƌoposal to CoŶstitute 
EŶǀiƌoŶŵeŶt Couƌts͛19 stƌoŶglǇ adǀoĐated the estaďlishŵeŶt of ͚EŶǀiƌoŶŵeŶt Couƌts͛  
keeping in mind the following considerations: 
(a) The uncertainties of scientific conclusions and the need to provide, not only expert 
advice from the Bar but also a system of independent expert advice to the Bench itself; 
 (b) The present inadequacy of the knowledge of Judges on the scientific and technical 
aspects of environmental issues, such as, whether the levels of pollution in a local area are 
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within permissible limits or whether higher standards of permissible limits of pollution 
require to be set up; 
(c) The need to maintain a proper balance between sustainable development and 
control/regulation of pollution by industries; 
(d) The need to strike a balance between closure of polluting industries and reducing or 
avoiding unemployment or loss of livelihood; 
(e) The need to make a final appellate view at the level of each State on decisions regarding 
͚eŶǀiƌoŶŵeŶtal iŵpaĐt assessŵeŶt͛; 
(f) The need to develop a jurisprudence in this branch of law which is also in accord with 
scientific, technological developments and international treaties, conventions or decisions; 
and 
(g) To achieve the objectives of Art. 21, 47, 48A and 51A (g) of the Constitution of India by 
means of a fair, fast and satisfactory judicial procedure 
 
The Law Commission of India was influenced by decisions of the Supreme Court of India that 
in dicta advocated the establishment of environmental courts. In the judgments of the 
Supreme Court of India in A.P. Pollution Control Board vs. M.V. Nayudu
20
, M.C. Mehta vs. 
Union of India
21
 and Indian Council for Enviro-Legal Action vs. Union of India
22
 the Court 
referred to the need to establish environmental courts. These courts would benefit from the 
expert advice of environmental scientists and technically qualified persons, as part of the 
judicial process.  
AĐĐoƌdiŶglǇ, the IŶdiaŶ PaƌliaŵeŶt passed the NatioŶal GƌeeŶ TƌiďuŶal AĐt iŶ JuŶe ϮϬϭϬ23.  
 
Ϯ.Ϯ The EstaďlishŵeŶt of NatioŶal GƌeeŶ TƌiďuŶal 
 
The NGT AĐt ϮϬϭϬ iŶstitutioŶalized the pƌoĐeduƌal eleŵeŶt of eŶǀiƌoŶŵeŶtal justiĐe ďǇ 
estaďlishiŶg the NGT, theƌeďǇ, eŶhaŶĐiŶg the pƌiŶĐiples of eŶǀiƌoŶŵeŶtal deŵoĐƌaĐǇ that 
iŶĐlude faiƌŶess, puďliĐ paƌtiĐipatioŶ, tƌaŶspaƌeŶĐǇ aŶd aĐĐouŶtaďilitǇ. 
 
The NGT is a creation of a statute and thus, its jurisdiction, powers and procedures are 
construed with reference to the language of its provisions. Being a statutory body, it is 
bound and controlled by the provisions of the statute i.e the NGT Act 2010.
24
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The NGT is eŵpoǁeƌed to deĐide Đases ƌelatiŶg to eŶǀiƌoŶŵeŶtal pƌoteĐtioŶ aŶd the 
ĐoŶseƌǀatioŶ of foƌests aŶd otheƌ Ŷatuƌal ƌesouƌĐes iŶĐludiŶg eŶfoƌĐeŵeŶt of aŶǇ legal ƌight 
ƌelatiŶg to the eŶǀiƌoŶŵeŶt aŶd giǀe ƌelief aŶd ĐoŵpeŶsatioŶ foƌ daŵages to peƌsoŶs aŶd 
pƌopeƌtǇ. The NGT was established on October 18, 2010 as a specialized body exercising the 
jurisdiction, powers and authority to promote the efficient disposal of environmental 
cases.
25
  The pƌiŶĐipal ďeŶĐh sits iŶ Neǁ Delhi although Bhopal was mooted earlier in 
recognition of the environmental industrial disaster of 1984.
26 The NGT held its fiƌst heaƌiŶg 
oŶ MaǇ Ϯϱ, ϮϬϭϭ aŶd ďeĐaŵe fullǇ opeƌatioŶal oŶ the ϰth JulǇ, ϮϬϭϭ.27 “uďseƋueŶtlǇ, the 
MiŶistƌǇ of EŶǀiƌoŶŵeŶt aŶd Foƌests, GoǀeƌŶŵeŶt of IŶdia, issued a NotifiĐatioŶ dated ϭϳth 
August ϮϬϭϭ ǁheƌeďǇ ƌegioŶal ďeŶĐhes of the NGT ǁeƌe appoiŶted theƌeďǇ eǆteŶdiŶg 
juƌisdiĐtioŶ thƌoughout IŶdia.28 The effeĐt is a ƌefoƌŵist appƌoaĐh thƌough a ƌegioŶal aŶd 
ĐiƌĐuit ďeŶĐh deǀelopŵeŶt that eŶaďles aĐĐess foƌ aggƌieǀed paƌties, aŶ aspeĐt disĐussed 
lateƌ iŶ this aƌtiĐle. The Đouƌts haǀe goŶe to the people ƌatheƌ thaŶ eǆpeĐtiŶg the people to 
tƌaǀel to the Đouƌts.29 The pƌiŶĐipal ďeŶĐh, iŶ Delhi Đoǀeƌs the ŶoƌtheƌŶ zoŶe30; the PuŶe 
BeŶĐh haŶdles the ǁesteƌŶ teƌƌitoƌǇ31; the CeŶtƌal )oŶe BeŶĐh is ďased iŶ Bhopal32; CheŶŶai 
Đoǀeƌs the southeƌŶ paƌt of IŶdia33; aŶd the Kolkata ďeŶĐh is ƌespoŶsiďle foƌ the easteƌŶ 
ƌegioŶ of IŶdia34. CuƌƌeŶtlǇ, theƌe aƌe fiǀe ďeŶĐhes dealiŶg eǆĐlusiǀelǇ ǁith eŶǀiƌoŶŵeŶtal 
issues. All ďeŶĐhes aƌe opeƌatioŶal.  
 
A uŶiƋue featuƌe of the NGT s͛ adjudiĐatiǀe pƌoĐess iŶǀolǀes legallǇ Ƌualified judges ǁoƌkiŶg 
aloŶgside sĐieŶtifiĐ eǆpeƌts ǁith eŶǀiƌoŶŵeŶtal kŶoǁledge as joiŶt deĐisioŶ ŵakeƌs of eƋual 
staŶdiŶg.35The benefit of this multi-faceted and multi-skilled body produces a coherent and 
effective institutional mechanism to apply complex laws and principles in a uniform and 
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consistent manner whilst simultaneously re-shaping the approach to solve the 
environmental problem at its source rather being limited to pre-determined remedies.The 
ĐoŵďiŶatioŶ of legal, sĐieŶtifiĐ aŶd teĐhŶiĐal eǆpeƌtise has a dǇŶaŵiĐ iŵpaĐt oŶ the ĐoŶteŶt 
aŶd deǀelopŵeŶt of eŶǀiƌoŶŵeŶtal poliĐies aŶd laǁ. It ŵoǀes ͚adjudiĐatioŶ͛ ďeǇoŶd the 
͚Đouƌtƌooŵ dooƌ͛ iŶ its iŵpliĐit ĐƌeatioŶ of sĐieŶtifiĐallǇ justified poliĐǇ thƌough the use of 
stƌoŶg diĐta. Foƌ iŶstaŶĐe, iŶ Viŵal Bhai v MiŶistry of EŶviroŶŵeŶt aŶd Forests36 the TƌiďuŶal 
issued diƌeĐtioŶs iŶ ŵatteƌs ƌelatiŶg to the gƌaŶt of foƌest ĐleaƌaŶĐe iŶ oƌdeƌ to ďuild a daŵ 
oŶ ƌiǀeƌ AlakŶaŶda foƌ the puƌpose of geŶeƌatiŶg hǇdƌoeleĐtƌiĐ poǁeƌ. The TƌiďuŶal 
ideŶtified the ĐuƌƌeŶt liŵitatioŶ of the eŶǀiƌoŶŵeŶtal iŵpaĐt assessŵeŶt pƌoĐeduƌe. It 
suggested that the pƌoĐeduƌe ǁas ŶaƌƌoǁlǇ ďased aŶd that iŶ futuƌe the MiŶistƌǇ should 
take aĐĐouŶt of Đuŵulatiǀe iŵpaĐt assessŵeŶt ƌepoƌts that iŶtegƌate phǇsiĐal, ďiologiĐal aŶd 
soĐial iŵpaĐts iŶ a ĐoŵpƌeheŶsiǀe ŵaŶŶeƌ ďefoƌe gƌaŶtiŶg aŶǇ foƌest ĐleaƌaŶĐe. A fuƌtheƌ 
illustƌatioŶ of poliĐǇ ŵakiŶg is eǀideŶĐed iŶ the ϮϬϭϭ Đase of Krishi Vigyan Arogya Sanstha v. 
Ministry of Environment and Forests, where the Tribunal issued directions instituting a 
scientific study dealing with nuclear radiation with reference to coal ash generated by 
thermal power projects. The Tribunal reviewed the cumulative effect of a number of 
thermal power projects located in the area on human habitation and environment and 
ecology grounds. It prescribed national standards as to permissible levels of nuclear 
radiation in residential, industrial and ecologically sensitive areas of India and synchronized 
the commissioning of the thermal power project with that of a sewage waste water 
treatment plant. The treated water was proposed to be used for the operation of the 
project, failing which no consent to operate was to be issued by the pollution control 
boards. Further, all future projects required the project proponent to furnish details of 
possible nuclear radio activity and the levels of the coal proposed to be used for the thermal 
power plant. 
 
The NGT has wide jurisdiction in relation to environmental matters. The pleadings are in the 
form of original, appellate, review and miscellaneous petitions. Section 14 of the NGT Act 
2010 empowers the Tribunal to entertain original applications covering all civil cases 
involving a substantial question of environment and which arises out of the enactments 
specified in Schedule 1 of the Act.
37
 Civil cases within its ambit include all legal proceedings 
except criminal cases which are governed by the provisions of the Criminal Procedure 
Code.
38
 A substantial question of the environment is an expression of wide magnitude to 
cover a question which is debatable, not previously settled and must have a material 
bearing on the case and its issues relating to the environment. The NGT Act 2010 classifies a 
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 The enactments in Schedule 1 include The Water (Prevention and Control of Pollution) Act 1974: The Water 
(Prevention and Control of Pollution) Cess Act 1977; The Forests (Conservation) Act 1980; The Air (Prevention 
and Control of Pollution) Act 1981; The Environment (Protection) Act 1986; The Public Liability Insurance Act 
1981 and The Biological Diversity Act 2002 
38
 M.P. Pollution Control Board v. Staller House Judgment dated August 8, 2013 
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substantial question relating to the environment to include statutory violation of 
environmental obligations and environmental consequences of specific activity or 
pollution.
39
  The TƌiďuŶal is ǀested ǁith appellate juƌisdiĐtioŶ uŶdeƌ “eĐtioŶ ϭϲ of the NGT 
AĐt ϮϬϭϬ agaiŶst oƌdeƌs oƌ deĐisioŶs uŶdeƌ the eŶaĐtŵeŶts speĐified iŶ “Đhedule ϭ.40 The 
appeal has to ďe filed ďefoƌe the TƌiďuŶal ǁithiŶ thiƌtǇ daǇs fƌoŵ the date oŶ ǁhiĐh oƌdeƌ oƌ 
deĐisioŶ oƌ deteƌŵiŶatioŶ ǁas ĐoŵŵuŶiĐated to aŶ aggƌieǀed paƌtǇ. Hoǁeǀeƌ, the tiŵe 
liŵitatioŶ Đlause ŵaǇ ďe fuƌtheƌ eǆteŶded to a peƌiod Ŷot eǆĐeediŶg ϲϬ daǇs pƌoǀided that 
the TƌiďuŶal is satisfied that the appellaŶt ǁas pƌeǀeŶted ďǇ a suffiĐieŶt Đause fƌoŵ filiŶg the 
appeal. The appellate juƌisdiĐtioŶ of NGT ĐaŶ oŶlǇ ďe iŶǀoked pƌoǀided the appellaŶt has 
eǆhausted all the appeal foƌuŵs aǀailaďle uŶdeƌ the AĐt uŶdeƌ ǁhiĐh oƌdeƌ has ďeeŶ passed. 
The TƌiďuŶal ĐaŶŶot ďe appƌoaĐhed diƌeĐtlǇ ǁhateǀeƌ ŵaǇ ďe the ŵeƌits aŶd ƋuestioŶ of laǁ 
ƌaised aŶd aƌise foƌ ĐoŶsideƌatioŶ.41 The Tribunal can review its decision under Section 19 (f) 
of the NGT Act 2010. The scope of the review application is limited in nature and cannot be 
treated as an appeal. The review application can only be entertained when there is mistake 
or error apparent on face of the record or when some material fact is brought to the notice 
of Tribunal which is bonafide or any sufficient reason.
42
 Miscellaneous applications are also 
entertained by the NGT. The Tribunal may pass an interim order (including granting an 
injunction or stay) after providing the parties concerned an opportunity to be heard on any 
application made or appeal filed under the Act.
43
  
One feature of the NGT is its ability to fast track and decide cases within six months from 
the date of filing the application or appeal.
44
 This contrasts with both the historic
45
 and 
contemporary levels of court clogging and delays
46
 that are unfortunately powerful features 
of the Indian court system. The initial filing fee for application or appeal is £10, thereby, 
providing access to justice for all potential aggrieved parties.
47
    
 
The suĐĐessful estaďlishŵeŶt of NGT eŶĐouƌaged the “upƌeŵe Couƌt of IŶdia to ƌeǀieǁ its 
PIL eŶǀiƌoŶŵeŶtal Đaseload aŶd its liŵited eŶǀiƌoŶŵeŶtal eǆpeƌtise. IŶ ϮϬϭϮ, the “upƌeŵe 
                                                             
39
 Section 2(m) NGT Act 2010 
40
 See, above n. 37 
41
 M/s.P. Manokaran Power Loom v. Tamil Nadu Pollution Control Board Judgment dated February 15, 2012 
42
 Nisarga Nature Club v. S.B. Prabhudessai Judgment dated May 31, 2013 
43
 Section 19(i) NGT Act 2010; R Veermani v. Secretary Public Works Department, Chennai Judgment dated 
February 6, 2013 
44
 Section 18(3), NGT Act  2010 
 
45
 Roďeƌt “ Moog, ͚DelaǇs iŶ the IŶdiaŶ Couƌt “Ǉsteŵ: WhǇ the Judges DoŶ͛t take CoŶtƌol͛ ;ϭϵϵϮͿ ϭϲ Justice 
System Journal,19-36.; See also, Mark Galanter, Law and Society in Modern India (New Delhi: OUP 1989); 
Law Commission of India, Delay and Arrears in Trial Courts 77th Report (1978) 
46
 The Lok Sabha Debates, 15
th
 March 2010; Mr Jairam Ramesh, Former Minister of State of Ministry of 
Environment and Forests stated that there were over 5,600 cases pending before the judiciary for final 
disposal 
47
 Rule 12, National Green Tribunal (Practices and Procedure) Rules 2011 
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Couƌt of IŶdia iŶ a PIL Đase48  tƌaŶsfeƌƌed all eŶǀiƌoŶŵeŶtal Đases ďoth aĐtiǀe aŶd pƌospeĐtiǀe 
to the NGT iŶ oƌdeƌ to ƌeŶdeƌ eǆpeditious aŶd speĐialized judgŵeŶts aŶd aǀoid the 
likelihood of ĐoŶfliĐts of oƌdeƌs ďetǁeeŶ High Couƌts aŶd the NGT. Fuƌtheƌ, the High Couƌts 
ǁeƌe adǀised ďǇ the “upƌeŵe Couƌt, at theiƌ disĐƌetioŶ, to tƌaŶsfeƌ to the TƌiďuŶal those 
eŶǀiƌoŶŵeŶtal Đases filed aŶd peŶdiŶg pƌioƌ to the ĐoŵiŶg iŶto foƌĐe the NGT AĐt. 
 
ϯ. APPLYING THE PRINCIPLES OF INTERNATIONAL ENVIRONMENTAL LAW INTO INDIAN 
JURISDICTION 
 
IŶteƌŶatioŶal tƌeaties aŶd agƌeeŵeŶts Đall oŶ states to take appƌopƌiate aĐtioŶ iŶ doŵestiĐ 
legal sǇsteŵs to eŶfoƌĐe the laǁs theǇ eŶaĐt puƌsuaŶt to iŶteƌŶatioŶal oďligatioŶs.  
The ĐoŶstitutioŶal pƌoǀisioŶs of IŶdia ŵaŶdate the ĐoŶstitueŶt states to fosteƌ ƌespeĐt foƌ 
iŶteƌŶatioŶal laǁ aŶd tƌeatǇ oďligatioŶs.49 Fuƌtheƌ the CoŶstitutioŶ ĐoŶfeƌs pleŶaƌǇ poǁeƌs 
oŶ PaƌliaŵeŶt to eŶteƌ iŶto tƌeaties aŶd agƌeeŵeŶts aŶd eŶaĐt the ŶeĐessaƌǇ legislatioŶ.50 
The sĐope aŶd aŵďit of iŶteƌŶatioŶal laǁ iŶ the IŶdiaŶ ĐoŶteǆt has ďeeŶ eǆplaiŶed iŶ the 
folloǁiŶg teƌŵs: 
͚͛ iŶteƌŶatioŶal laǁ todaǇ is Ŷot ĐoŶfiŶed to ƌegulatiŶg the ƌelatioŶ ďetǁeeŶ the states. 
“Đope ĐoŶtiŶues to eǆteŶd. TodaǇ ŵatteƌs of soĐial ĐoŶĐeƌŶs, suĐh as, health, eduĐatioŶ aŶd 
eĐoŶoŵiĐs apaƌt fƌoŵ huŵaŶ ƌights fall ǁithiŶ the aŵďit of iŶteƌŶatioŶal ƌegulatioŶs. 
IŶteƌŶatioŶal laǁ is ŵoƌe thaŶ eǀeƌ aiŵed at iŶdiǀiduals. It is alŵost aŶ aĐĐepted pƌopositioŶ 
of laǁ that the ƌules of ĐustoŵaƌǇ iŶteƌŶatioŶal laǁ ǁhiĐh aƌe Ŷot ĐoŶtƌaƌǇ to the ŵuŶiĐipal 
laǁ shall ďe deeŵed to ďe iŶĐoƌpoƌated iŶ the doŵestiĐ laǁ.͛ ͛51 
 
‘eĐogŶiziŶg the iŵpoƌtaŶĐe of pƌoŵotiŶg iŶteƌŶatioŶal oďligatioŶs uŶdeƌ eŶǀiƌoŶŵeŶtal 
ĐoŶǀeŶtioŶs aŶd aƌtiĐulatiŶg the ĐoŵŵitŵeŶt of ďeiŶg a ͚good iŶteƌŶatioŶal ĐitizeŶ͛52, the 
NGT AĐt ϮϬϭϬ agƌees to iŵpleŵeŶt the deĐisioŶs adopted at the “toĐkholŵ CoŶfeƌeŶĐe 
ϭϵϳϮ aŶd the ‘io CoŶfeƌeŶĐe ϭϵϵϮ.53 “igŶifiĐaŶtlǇ, seĐtioŶ ϮϬ of the NGT AĐt ŵaŶdates the 
TƌiďuŶal to applǇ the pƌiŶĐiples of sustaiŶaďle deǀelopŵeŶt, the pƌeĐautioŶaƌǇ aŶd polluteƌ 
                                                             
48
 Bhopal Gas Peedith Mahila Udyog Sangathan v Union of India Order dated August 9 2012. The Supreme 
Court Bench comprised of Chief Justice of India, S.H. Kapadia and Justices A. K. Patnaik and Swatanter Kumar.  
Shortly, thereafter, Justice Swatanter Kumar retired from the Supreme Court and took up his appointment as 
the Chairperson, NGT, India 
49
 AƌtiĐle ϱϭ of the CoŶstitutioŶ of IŶdia  states ͛͛the State shall endeavour to- (a) promote international peace 
and security; (b) maintain just and honourable relations between nations; (c) foster respect for international 
law and treaty obligations in the dealings of organised peoples with one another; and (d) encourage 
settlement of international disputes by arbitration.͛͛ 
50
 AƌtiĐle Ϯϱϯ of the CoŶstitutioŶ of IŶdia states ͚͛ Notwithstanding anything in the foregoing provisions of this 
Chapter, Parliament has power to make any law for the whole or any part of the territory of India for 
implementing any treaty, agreement or convention with any other country or countries or any decision made 
at any international conference, association or other body.͛͛ 
51
 People’s UŶioŶ for Civil Liberties v UŶioŶ of IŶdia AIR 1997 SC 568. 
52
 River Cordes- Holland, ͚The national interest or good international citizenship? Australia and its approach to 
international and public climate law͛ in Brad Jessup and Kim Rubenstein (eds), Environmental Discourses in 
Public and International Law (Cambridge University Press 2012) 288 
53
 Preamble, NGT Act 2010 
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paǇs pƌiŶĐiples ǁhile passiŶg aŶǇ oƌdeƌ oƌ deĐisioŶ oƌ aǁaƌd54. These pƌiŶĐiples of 
iŶteƌŶatioŶal eŶǀiƌoŶŵeŶtal laǁ aƌe ƌead iŶ ĐoŶjuŶĐtioŶ ǁith the doŵestiĐ ƌight to aŶ 
eŶǀiƌoŶŵeŶt as ƌeĐogŶized iŶ the pƌeaŵďle of the AĐt, theƌeďǇ, adǀaŶĐiŶg ďoth ŶatioŶal aŶd 
gloďal iŶteƌests.  
 
IŶ JaŶ ChetŶa v MiŶistry of EŶviroŶŵeŶt aŶd Forests55 the TƌiďuŶal ƌeĐapitulated the 
pƌiŶĐiples of iŶteƌŶatioŶal eŶǀiƌoŶŵeŶtal laǁ aŶd oďseƌǀed ͚the ĐoŶĐept of sustaiŶaďle 
deǀelopŵeŶt ǁas giǀeŶ a defiŶite shape iŶ ϭϵϴϳ ďǇ the Woƌld CoŵŵissioŶ oŶ EŶǀiƌoŶŵeŶt 
aŶd DeǀelopŵeŶt iŶ its ƌepoƌt Đalled ͚Ouƌ CoŵŵoŶ Futuƌe .͛ IŶ ϭϵϵϭ, the Woƌld CoŶseƌǀatioŶ 
UŶioŶ, UŶited NatioŶs EŶǀiƌoŶŵeŶt Pƌogƌaŵŵe aŶd Woƌld Wide FuŶd foƌ Natuƌe, joiŶtlǇ 
Đaŵe out ǁith a doĐuŵeŶt Đalled ͚CaƌiŶg foƌ the Eaƌth͛ ǁhiĐh is a stƌategǇ foƌ sustaiŶaďle 
liǀiŶg. FiŶallǇ, Đaŵe the Eaƌth “uŵŵit held iŶ JuŶe ϭϵϵϮ at ‘io… The “upƌeŵe Couƌt of IŶdia 
Ŷoted that soŵe of the salieŶt pƌiŶĐiples of ͚sustaiŶaďle deǀelopŵeŶt͛ as Đulled-out fƌoŵ 
BƌuŶdtlaŶd ‘epoƌt aŶd otheƌ iŶteƌŶatioŶal doĐuŵeŶts aƌe iŶteƌ-geŶeƌatioŶal eƋuitǇ, use aŶd 
ĐoŶseƌǀatioŶ of Ŷatuƌal ƌesouƌĐes, eŶǀiƌoŶŵeŶtal pƌoteĐtioŶ, the pƌeĐautioŶaƌǇ pƌiŶĐiple, 
polluteƌ paǇs pƌiŶĐiple, oďligatioŶ to assist aŶd Đoopeƌate, eƌadiĐatioŶ of poǀeƌtǇ aŶd 
fiŶaŶĐial assistaŶĐe to the deǀelopiŶg ĐouŶtƌies. The pƌeĐautioŶaƌǇ aŶd polluteƌ paǇs 
pƌiŶĐiples aƌe esseŶtial featuƌes of sustaiŶaďle deǀelopŵeŶt aŶd aƌe paƌt of the eŶǀiƌoŶŵeŶt 
laǁ of the ĐouŶtƌǇ.͛ 56 Thus, the TƌiďuŶal is oďliged to adheƌe aŶd applǇ to the aďoǀe-
ŵeŶtioŶed pƌiŶĐiples foƌ the effeĐtiǀe iŵpleŵeŶtatioŶ of eŶǀiƌoŶŵeŶtal ƌights aŶd duties iŶ 
the IŶdiaŶ ĐoŶteǆt57.  
 The papeƌ speĐifiĐallǇ eǆaŵiŶes the appliĐatioŶ of the aďoǀe-ŵeŶtioŶed pƌiŶĐiples as 
spelled out iŶ the NGT AĐt ϮϬϭϬ, ǁhiĐh aƌe as folloǁs:  
 
ϯ.ϭ The Principles of Environmental Protection and Conservation 
 
The use of general legal principles in international environmental law provides the 
orientation and direction to which positive law must conform: a rationale for the law 
without it constituting a binding norm. The persistent reference to the general principles in 
preambles to the treaties and other international acts highlights the broad support of the 
ŶatioŶ states to these pƌiŶĐiples despite haǀiŶg ͚iŶdeteƌŵiŶate ĐoŶteŶt, degƌee of 
aďstƌaĐtioŶ aŶd uŶĐeƌtaiŶtǇ.͛58 The general principles may appear in constitutions, basic law 
and also in judicial construction. 
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 Rana Sengupta v Union of India Judgment dated March 22, 2013 para 23 
55
 Judgment dated February 9, 2012 para 19 
56
 See, generally the judgments of the Supreme Court of India- Indian Council for Enviro-Legal Action v Union of 
India AIR 1996 SC 1446; A P Pollution Control Board v Prof M V Nayadu AIR 1999 SC 812; Intellectual Forum, 
Tirupathi v State of A.P AIR 2006 SC 1350; Narmada Bachao Andolan v Union of India AIR 2000 SC 3751 
57
 Jeet Singh Kanwar v Union of India Judgment dated April 16 2013 
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 See Kiss and Shelton, above n. 4 at 113; Philippe Sands and Jacqueline Peel, with Andriana Fabra and Ruth 
MacKenzie, Principles of International Environmental Law (Cambridge University Press 2012) 187 
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3.1.1 The Principle of Protection  
 
The principle of protection has a strong presence in international texts and practices. 
According to the American Heritage dictionary, the word ͚pƌoteĐt͛ is defiŶed as ͚to keep 
from being damaged, attaĐked, stoleŶ oƌ iŶjuƌed.͛59 Environmental protection implies 
abstaining from harmful activities and adopting affirmative measures to ensure that 
environmental deterioration does not occur. The OECD Glossary of Statistical Terms
60
 
defines environŵeŶtal pƌoteĐtioŶ iŶ a ĐoŵpƌeheŶsiǀe ŵaŶŶeƌ to iŶĐlude ͚aŶǇ aĐtiǀitǇ to 
maintain or restore the quality of environmental media through preventing the emission of 
pollutants or reducing the presence of polluting substances in environmental media. It may 
consist of changes in characteristics of goods and services; changes in consumption 
patterns; changes in production techniques; treatment or disposal of residuals in separate 
environmental protection facilities; recycling; and prevention of degradation of the 
laŶdsĐape aŶd eĐosǇsteŵ.͛ 
 
The NGT explained the principle of environmental protection by interpreting its enabling Act 
in a manner that achieves better results for the environment and ecology by insisting on the 
adoption of robust enviro-friendly measures.  In M/S Gokulam Blue Metals v Tamil Nadu 
Pollution Control Board
61
, the NGT issued an order against the appellants [M/S Gokulam 
Blue Metals] engaged in the business of blue metal involving the process of stone crushing 
and directed the immediate closure of the business. According to the Tribunal the anti-air 
pollution facilities were either damaged or not installed thus causing excessive air pollution 
and excessive harm. Measures such as jaw crushers and rotary screens were found to be in 
a damaged condition. No water sprinkler was provided to suppress dust emission neither at 
the jaw crusher nor other vulnerable areas in the premises. The industry was ordered to 
make the necessary arrangements to install air pollution control measures and on the 
compliance with the direction, the unit was entitled to run.  
 
In D B Nevatia v State of Maharashtra
62
 the Tribunal expressed its concern over the 
vehicular noise caused by the unrestricted use of sirens and multi-tone horns having un-
specified standards being fitted in vehicles, including ambulances, government and police 
vehicles. The noise pollution has an adverse impact on the health and well-being of the 
public. Noise has both auditory and non-auditory effects depending upon the intensity and 
the duration of noise level. It affects sleep, hearing, mental and physical health. Accordingly, 
the Tribunal gave directions to both the federal and state government authorities to take 
corrective steps. The federal government, namely, the Ministry of Road Transport and 
Highways, Government of India was directed to provide source specific standards for sirens 
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 http://ahdictionary.com/word/search.html?q=protect accessed 10.1.2014 
60
 http://stats.oecd.org/glossary/detail.asp?ID=836  accessed 10.1.2014 
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 Judgment dated July 12 2013 
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 Judgment dated January 9 2013 
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and multi-tone vehicles within a period of three months from the date of the order for 
compliance with the ambient air quality standards under the Noise Pollution [Regulation 
and Control Rules] 2000. The state government authorities, namely, State of Maharashtƌa͛s 
Transport Department and Pollution Control Board were required to take adequate steps to 
notify these standards within one month from the date of notification of the Ministry of 
Road Transport and Highways. 
 
Administrative delay is one of the biggest ĐhalleŶges foƌ IŶdia͛s eŶǀiƌoŶŵeŶtal goǀeƌŶaŶĐe 
causing frustration and inaction thereby jeopardizing environmental justice. Ironically, while 
the NGT wanted the pollution regulators to frame guidelines for sirens and multi-tone horns 
at the earliest, the pollution regulators failed to respond within the stated timescale. 
Instead, they delayed their first meeting for a year. It took place on 14
th
 January 2014 and 
no time scale is currently available for setting and publishing the required source specific 
standards.
63
 
 
3.1.2 The Principle of Conservation 
 
The diĐtioŶaƌǇ ŵeaŶiŶg of ͚ĐoŶseƌǀatioŶ͛ aŶd ͚ĐoŶseƌǀe͛ is to keep iŶ safetǇ oƌ fƌoŵ haƌŵ, 
decay or loss; to preserve in being.
64
 The IUCN World Conservation Strategy demonstrates 
the conservation principle in establishing as its objectives: maintaining essential ecological 
processes and life support systems; preserving genetic diversity; and achieving sustainable 
utilization of species and ecosystems.
65
 The Legal Expert Group of the World Commission on 
Environment and Development
66
 defiŶed ͚ĐoŶseƌǀatioŶ͛ as ͚[the] ŵaŶageŵeŶt of huŵaŶ 
use of a natural resource or the environment in such a manner that it may yield the greatest 
sustainable benefit to present generations while maintaining its potential to meet the needs 
and aspirations of future generations. It embraces preservation, maintenance, sustainable 
utilisatioŶ, ƌestoƌatioŶ aŶd eŶhaŶĐeŵeŶt of a Ŷatuƌal ƌesouƌĐe oƌ the eŶǀiƌoŶŵeŶt.͛ 
 
The NGT͛s appƌoaĐh toǁaƌds the pƌiŶĐiple of ĐoŶseƌǀatioŶ has ďeeŶ ŵatĐhed ďǇ integrating 
the above-mentioned definitions as Birnie
67
 states  ͚ the ĐlassiĐ eleŵeŶts of pƌoteĐtioŶ aŶd 
preservation, including restoration, and the safeguarding of ecological processes and 
genetic diversity besides management of natural resources in order to sustain their 
ŵaiŶteŶaŶĐe ďǇ sustaiŶaďle utilizatioŶ͛. The broadened perception and treatment to 
conservation has given effect to the doctrine of public trust
68
 as an affirmation of state 
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University Press 2009) 590 
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power to conserve the natural resources meant for public use and enjoyment within a rights 
and justice discourse. The principle of inter-generational equity
69
 underpinning international 
eŶǀiƌoŶŵeŶtal laǁ has also ďeeŶ aďsoƌďed iŶto this doĐtƌiŶe. The state͛s ƌespoŶsiďilitǇ to 
safeguard the natural resources must be for the benefit of the present and future 
generations through careful planning and management in an objective manner.  
 
The case of Goa Foundation v Union of India
70
 is illustrative of the principle of conservation. 
A case was filed by two NGOs, Goa Foundation and Peaceful Society, Goa. They sought 
directions affecting the state government to take steps for the conservation and protection 
of the Western Ghats as directed by the high powered panel known as the Western Ghats 
Ecology Expert Panel [WGEEP]. The Western Ghats are a treasure trove of biological 
diversity in India, ƌeĐogŶised as aŵoŶg the seǀeƌal gloďal ͚hotspots of ďiodiǀeƌsitǇ.͛ The 
Western Ghats are considered to be a repository of endemic, rare and endangered flora and 
fauna. The largest global populations of Asian elephants and other mammals such as tigers, 
dhole and gaur are located in this region. The Ghats also support a number of wild relatives 
of cultivated plants, including pepper, cardamom, mango, jackfruit and plantain. The Ghats 
are areas of major plantations including tea, coffee, rubber and various spices. The region 
encompasses precipitous mountains, deep valleys and gorges covered with thick forest. The 
Union of India maintained that the case could not be entertained by the Tribunal. It argued 
that the NGT lacked jurisdiction to issue directions as the WGEEP Report was pending for 
consideration before the Ministry of Environment. 
 
The five member bench headed by Justice Swatanter Kumar, the NGT Chairperson, observed 
͚it is iŶdisputaďle aŶd, iŶ fact, an unquestionable fact that the Western Ghats are 
ecologically sensitive zones.  They are required to be conserved and protected. There is a 
statutory obligation upon the state to protect the environment and ecology of these 
Western Ghats and to ensure that they are not degraded. Further, the very preamble of the 
NGT Act 2010 is a sufficient indicator of the jurisdiction that is vested in the Tribunal. This is 
the first indicator of the legislative intent which provides that a case could relate to 
environmental protection, conservation of forests and other natural resources or even 
enforcement of legal rights relating to environment and other matters mentioned thereto. 
Environmental protection and conservation is not only the obligation of the state but in fact 
all ĐoŶĐeƌŶed.͛71 
 
Accepting the contention of the NGOs, the Tribunal recognized the public trust doctrine 
requiring the authorities to maintain and ensure environmental equilibrium. It further 
recognized the state is the trustee of all natural resources which are by nature meant for 
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public use and enjoyment. The public at large is the beneficiary of the sea-shore, running 
water, air, forests and ecologically fragile lands. The state as a trustee has a legal duty to 
protect the natural resources in a prudent manner. Non-performance of the statutory 
obligation attracted the jurisdiction of the Tribunal under the NGT Act. 
 
This paper suggests that the state took a position detrimental to the conservation and 
protection of the World Heritage Ghats. Instead of opposing the petition on the ground of 
jurisdictional error, the state should have used it as an opportunity to develop and apply the 
principle of eco-centrism as opposed to anthropocentrism. Eco-centrism assumes a nature 
centred approach where humans are part of nature and the non-human has an intrinsic 
value. Human interests do not take automatic precedence and humans have obligations to 
non-humans independently of human interest. Eco-centrism, thus, is life-centred, nature 
centred where nature includes both human and non-human.
72
 Thus, the adoption of an eco-
centric approach and a related ecological ethic would have prioritised and encouraged the 
development and enforcement of species protection law in the discourse of environmental 
justiĐe, oƌ ǁhat soŵe philosopheƌs, sĐholaƌs aŶd gƌeeŶ eŶǀiƌoŶŵeŶtalist teƌŵ as ͚eĐologiĐal 
justiĐe.͛73  
 
It is relevant to mention a more recent example where in the Supreme Court of India 
directed the government to identify all endangered species of flora and fauna, study their 
needs and survey environs and introduce exclusive parliamentary legislation related to 
endangered species conservation. In the Centre for Environmental Law WWF-1 v Union of 
India
74
, the Supreme Couƌt aĐkŶoǁledged the ͚iŶtƌiŶsiĐ ǁoƌth of speĐies͛ ƌooted iŶ eĐo-
centrism which supports conservation of all wildlife form, not just those which are of 
instrumental value to humans but those which have intrinsic value. 
 
The KaziƌaŶga NatioŶal Paƌk Đase is aŶotheƌ illustƌatioŶ of the TƌiďuŶal͛s approach towards 
the protection of the environment, ecology, biodiversity and adverse impacts on flora and 
fauna vis-à-vis conservation of forests and other natural resources. In Rohit Choudhary v 
Union of India
75
, the Tribunal ordered the closure of unregulated and mining activities 
permitted in and around Kaziranga National Park, as they not only threatened the eco-
sensitive zone, but also the survival and existence of rhinos, elephants and other wildlife 
species, the gene pool reserves and vegetation. The National Park has declared a World 
Heritage site by UNESCO. The author argues that judgments such as the Kaziranga National 
Park case reflect a move towards a new understanding of environmental justice. It 
emphasises species existence and conservation, whether humans deem them worthy or 
not. It is especially important for countries such as India where eco-centric morality has 
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been eroded in the quest for economic prosperity, apart from having serious implications 
for distributive justice. 
 
ϯ.Ϯ The Right to aŶ EŶviroŶŵeŶt 
 
Recognition of the right to an environment, an emotive entitlement, has influenced the 
development of law within nations, thereby affecting constitutions, legislation and 
jurisprudence. Principle 1 of the Stockholm Declaration 1972 recognizes the right of 
individuals to an adequate environment but stops short of proclaiming the right to an 
environment. On the other hand the right to an environment was neither explicitly included 
nor endorsed in the Rio Declaration 1992 and 2002 World Summit on Sustainable 
Development, thereby, indicating uncertainty and debate.
76
 
 
The right to aŶ eŶǀiƌoŶŵeŶt is deeplǇ pƌoďleŵatiĐ giǀeŶ that it is ĐhaƌaĐteƌized ďǇ ͚aŶ 
undefined content, variable and constant changing technical requirements, complicated 
teŵpoƌal aŶd geogƌaphiĐal eleŵeŶts, ǀast teƌƌitoƌial sĐope aŶd oďjeĐtiǀitǇ Đlaiŵs.͛77 Despite 
the variability of implementation demands, the right to an environment has been 
hegemonic in terms of its inclusion in more than one hundred national constitutions and has 
been increasingly applied in national court systems.
78
  
 
The Supreme Court of India has articulated the right to an environment by providing an 
eǆpaŶsiǀe iŶteƌpƌetatioŶ of the teƌŵ ͚life͛ to iŶĐlude not only simple physical existence but 
also qualitǇ of life. Foƌ the Đouƌt, ͚͛enjoyment of life including the right to live with dignity 
encompasses within its ambit, the protection and preservation of environment, ecological 
balance free from pollution of air and water, sanitation, without which the life cannot be 
eŶjoǇed.͛͛79 The judicial grammar of interpretation has preserved the link between life and a 
healthy environment and successfully placed human rights within the environmental 
discourse. This recognition and convergence will not halt the debate as to whether such a 
move serves to enhance environmental protection for its own sake or simply furthers the 
anthropocentric approach. 
 
The NGT Act 2010 in its preamble section recognizes the judicial exegesis of the right to a 
healthy environment as part of the right to life. The preamble of a statute is an admissible 
aid to the construction aimed to express the scope, object and purpose of the Act more 
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comprehensively than the long title. The preamble acts as a precept to gather the legislative 
intention and helps in giving prudent legislative interpretation to its provisions in order to 
achieve the objective of the Act.
80
 
 
In light of the language of the AĐt͛s preamble, the NGT in the case of Motion v State of 
Himachal Pradesh
81
 oďseƌǀed ͚͛ĐausiŶg eŶǀiƌoŶŵeŶtal degƌadatioŶ aŶd distuƌďiŶg the 
ecology results in impinging upon the protected fundamental rights of the citizen. The state 
has to, therefore, endure to provide a clean and decent environment and ensure that its 
ǁholesoŵeŶess is ŵaiŶtaiŶed.͛͛82 Similarly in M/S Sterlite Industries Ltd v Tamil Nadu 
Pollution Control Board
83
 the TƌiďuŶal stated ͚͛AƌtiĐle Ϯϭ of the CoŶstitutioŶ of IŶdia … is 
interpreted to include in the right to life the right to a clean and decent environment. Right 
to decent environment also gives by necessary implication, the right against environmental 
degradation. It is in the form of right to protect the environment, as by protecting 
environment alone can we provide a decent and clean environment to the citizenry. The 
most vital necessities, namely air, water and soil having regard to the right to life under 
Article 21 cannot be permitted to be misused or polluted so as to reduce the quality of life 
of others. Risk of harm to the environment or to human health is to be decided in public 
interest. Thus, the right of an individual to a healthy and clean environment including air, 
water, soil and noise-free environment is of paramount consideration and it is impermissible 
to cause environmental pollution. Since the different facets of environment are relatable to 
life aŶd huŵaŶ ƌights aŶd ĐoŶĐeƌŶs a peƌsoŶ͛s liďeƌtǇ, it is ŶeĐessaƌǇ that the ƌesouƌĐes aƌe 
utilised iŶ a plaŶŶed ŵaŶŶeƌ.͛͛84 
 
This paper argues that the ͚ƌeĐogŶitioŶ of a ƌight͛ does Ŷot ŶeĐessaƌilǇ eŶtail its 
enforceability and execution in practical terms.  The latest studies reveal a grim picture for a 
legally binding right to an environment. The 2014 Yale Environmental Performance Index
85
  
ranked India 174
th
 out of 178 countries on air pollution. According to this ƌepoƌt ͚ŵoƌe 
people die of asthma in India than anywhere else in the world. Automobile sales in India 
have boomed, and diesel is the fuel of choice. Many industries pollute, defying existing 
environmental laws and regulations. Pollution monitoring is a haphazard affair. The World 
Bank says that the environmental degradation is costing India 80 billion US Dollars annually 
aŶd aĐĐouŶts foƌ Ϯϯ peƌĐeŶt of the ŶatioŶ͛s Đhild ŵoƌtalitǇ.͛ 
 
Also, a BBC Report
86
 titled ͚Is this the ĐitǇ ǁith the loudest Đaƌ hoƌŶs?͛ states that ͚Ŷoise 
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pollutioŶ is so seƌious iŶ Delhi that it is haǀiŶg a ŵeasuƌaďle iŵpaĐt oŶ people͛s health. 
“eǀeŶ ŵillioŶ Đaƌs jostle foƌ spaĐe oŶ Delhi͛s ƌoads. Beside the revving of engines and 
squealing of brakes, ear drums are hammered by the continuous blast of automobile horns. 
The noise pollution is not only affecting school children and hospital patients, it is 
contributing to increased stress and heart diseases and causing the onset of age related 
deafŶess ϭϱ Ǉeaƌs eaƌlieƌ thaŶ the Ŷoƌŵal.͛ 
 
It appears that the aspirational right to an environment through judicial interpretation may 
only ascribe a value or status to an entitlement which may or may not be implemented. 
 
3.3 The Principle of Sustainable Development 
 
The principle of sustainable development reconciles three pillars: economic development, 
social equity and environmental protection by adopting a developmental path.
87
 This 
extends from now into the distant future in such a manner that both present and future 
generations benefit. The fundamental concepts of integration and equity are inter-woven in 
an explicitly normative principle. The principle represents a formalization of the intuitively 
attractive idea of a balanced synthesis of environmental and developmental imperatives 
ensuring social sustainability. 
 
The principle of sustainable development is an essential feature of IŶdia͛s environmental 
jurisprudence
88
. Section 20 of the NGT Act mandates the application of this principle while 
deciding environmental disputes. The Tribunal is a fulcrum of sustainable development- ͚a 
development that can take place and which can be sustained by nature/ecology with or 
without mitigation. In such matters, the required standard is that the risk of harm to the 
eŶǀiƌoŶŵeŶt oƌ huŵaŶ health is to ďe deĐided iŶ puďliĐ iŶteƌest  aĐĐoƌdiŶg to a ͚ƌeasoŶaďle 
peƌsoŶ͛s͛ test. The deǀelopŵeŶt of the iŶdustƌies, iƌƌigatioŶ ƌesouƌĐes aŶd poǁeƌ pƌojeĐts 
are necessary to improve employment opportunities and generation of revenue; therefore, 
cannot be ignored. In such an eventuality, a balance has to be struck, for the reason that if 
the activity is allowed to go, there may be irreparable damage to the environment as well as 
to the eĐoŶoŵiĐ iŶteƌest.͛89 
 
The above stated principle seeks a balance between the quantity of development and the 
quality of environment. The Indian experience indicates that the implementation of 
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sustainable development as a justiciable principle has given substance to the principles of 
proportionality, precaution and inter-generational equity. In M/S Riverside Resorts Ltd v 
Pimpri Chinchwad Municipal Corporation
90
 the Tribunal explored the scope of the word 
͚deǀelopŵeŶt.͛ The issue before the NGT was the application of sustainable development to 
allow the proposed construction of a crematorium within the prohibited area [river bank] 
likely to cause serious damage to the environment due to the reduction of the width of the 
river and enhanced possibility of causing damage to crops, properties or human beings in 
the area. The Tribunal was of the opinion that the ͚place of cremation/incineration is only a 
public utility service provided for the disposal of dead bodies. By no stretch of imagination 
can it be defined as a ͚deǀelopŵeŶtal aĐtiǀitǇ͛ oƌ ͚sustaiŶaďle deǀelopŵeŶt͛ ǁithiŶ the 
meaning of environmental laws. The cremation/incineration does not lead to any 
production or development of anything new or creation of something which may be needed 
as deǀelopŵeŶt aĐtiǀitǇ foƌ the pƌogƌessioŶ of the soĐietǇ.͛ Thus, the proposed construction 
was illegal, against the environmental parameters and was stopped. 
 
In Sarang Yadwadkar v The Commissioner, Pune Municipal Corporation
91
 the Tribunal 
allowed the construction of a road within the floodplain but subject to stringent conditions. 
Keeping in mind the peculiar facts of the case, the Tribunal ordered the construction of the 
road on elevated pillars in the area of the floodplain, irrespective of the additional costs, as 
it would neither obstruct the flow of the river nor narrow the floodplain. The scientific 
expert evidence supports the argument that encroachment of floodplains, even a small 
portion, impairs the hydrological functions including groundwater recharge, biological 
productivity, sediment trapping and stabilization, habitat for flora and fauna and nutrient 
storage of the floodplain ecosystem, thereby, creating problems for the present and future 
generations.  
 
This paper argues that the principle of sustainable development inserts an accountability 
focused approach whereby the authorities cannot be permitted to cause irreversible 
damage to the environment in the name of developmental activities undertaken in the 
greater public interest. In delivering its judgment, the Tribunal struck a balance between 
protecting the environment and the greater public inteƌest of pƌoteĐtiŶg people͛s liǀes 
against the threat of flooding and disaster by allowing an elevated road building that did not 
damage the floodplain. 
 
In B B Nalwade v Ministry of Environment and Forests
92
, the NGT upheld the grant of 
environmental clearance for a coal based thermal plant on the ground that the project 
operated within an eco-legal framework and contributed significantly to sustainable 
industrial development. All the necessary scientific studies and statistical information were 
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taken into account regarding the viability of the project and its impact on the environment. 
 
These judgments reflect that the discourse of sustainable development pragmatically 
embraces development for the maximisation of human welfare over the long run but not by 
compromising the ecological impact and more so when resources are non-renewable or 
where the end result would be irreversible. 
 
3.4 The Precautionary Principle 
 
The precautionary principle has been affirmed as a legal principle providing action to avert 
risks of serious or irreversible harm to the environment or human health in the absence of 
scientific certainty about that harm.
93
 The precautionary principle rallies interested actors 
with diverse interests and expertise, namely, scientists, legal and policy makers, 
environmentalists, economists, ethicists, public authorities and others. The interaction 
among these interested actors often produces vague, ambiguous or unwanted results, 
thereby, prompting the re-examination of the issues or debates. This churning possibly 
͚fosters a mutual understanding to accommodate differences in the production of 
knowledge and the reaching of judgŵeŶts.͛94 
 
The precautionary principle is viewed as a fundamental tool to achieve sustainable 
development and plays an important role in the reasoning of international and national 
courts. The Supreme Court of India has recognised the principle as an essential feature of 
sustainable development. In the municipal context, the principle envisages three conditions: 
1. The state government and statutory authorities must anticipate, prevent and attack 
the causes of environmental degradation; 
2. Where there are threats of serious and irreversible damage, lack of scientific certainty 
should not be used as a reason for postponing measures to prevent environmental 
degradation; 
3. The ͚oŶus of pƌoof͛ is oŶ the aĐtoƌ oƌ the deǀelopeƌ/iŶdustƌialist to shoǁ that his 
actions are environmentally benign.
95
 
 
The NGT provides a forum to interpret and apply the principle of precaution as mandated 
under section 20 of the NGT Act. Bolstering the rulings of the Supreme Court
96
, the Tribunal 
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has declared the precautionary principle as an integral part of national environmental law. 
AĐĐoƌdiŶg to the TƌiďuŶal, ͚the applicability of precautionary principle is a statutory 
command to the Tribunal while deciding or settling disputes arising out of the substantial 
questions relating to environment. Thus, any violation or even an apprehended violation of 
this principle would be actionable by any person before the Tribunal. Inaction in the facts 
and circumstances of a given case could itself be a violation of the precautionary principle, 
and therefore, bring it within the ambit of jurisdiction of the Tribunal, as defined under the 
NGT AĐt.͛97  
 
In T Murugandam v Ministry of Environment and Forests
98
, the NGT applied the 
precautionary principle and directed the project proponent, M/S IL and FS Tamil Nadu 
Power Company to carry out cumulative impact assessment studies with regard to the 
proposed coal based power plant. Cumulative impact assessments were required by the 
Tribunal in order to identify adequate mitigating measures and environmental safeguards to 
avoid adverse impacts on the ecologically fragile eco-system of mangroves and to the 
biological marine environment in the vicinity of the proposed plant. 
 
In Gram Panchayat Totu [Majthai] v State of Himachal Pradesh
99
, the NGT entertained an 
application wherein the project proponent, Municipal Council, Shimla failed to obtain 
mandatory environmental clearance from the authorities concerning the proposed 
construction of the municipal solid waste [MSW] plant in close proximity to human 
habitation. The Tribunal observed that the precautionary principle requires and mandates 
the necessary preventive and control measures needed to be implemented before 
commissioning the MSW plant. These included obtaining environmental clearances under 
the environmental impact assessment rules and statutory siting permissions for locating 
MSW facilities. The preventive measures aimed to avoid any adverse impact on the 
environment especially on the ground water and surface water bodies, keeping in mind the 
right to enjoy pollution free air and water under the right to life. 
 
In a more recent case, Durga Dutt v State of Himachal Pradesh
100
, the Tribunal stated that 
the ͚pƌeĐautioŶaƌǇ pƌiŶĐiple aĐts aŶ eŶǀiƌoŶŵeŶtal safeguaƌd to aĐhieǀe sustainable 
deǀelopŵeŶt. The pƌiŶĐiple esseŶtiallǇ has the eleŵeŶt of pƌeǀeŶtioŶ aŶd pƌohiďitioŶ.͛ The 
facts of the case relate to environmental degradation and damage to the glacier of the 
‘ohtaŶg Pass ValleǇ, kŶoǁŶ as the ͚CƌoǁŶ Jeǁel of Touƌisŵ of IŶdia.͛ Unregulated and 
heavy tourism, overcrowding, misuse of natural resources, construction of buildings and 
infrastructure, littering of waste, deforestation and global warming have resulted in 
environmental problems in this eco-sensitive area. The Tribunal decided that there was an 
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imperative need to restore the degraded environment of the glacier and prevent further 
damage by adopting proper precautionary measures. The measures include regulated and 
restricted vehicular traffic, introduction of stringent vehicular emission norms, use of clear 
natural gas and alternative enviro-friendly fuels, prohibition of carrying and use of plastic 
bags and littering of any kind, no commercial activity at the glacier. Interestingly, this is the 
first Indian case to recognize global warming as an environmental threat involving the 
specific impact on the glacier resulting in the early and untimely melting of ice.  
 
 This paper argues that the interpretation and application of the precautionary principle at 
the municipal level in India reinforces and gives primacy to the most developed form of 
prevention which remains the general basis for environmental protection measures. The 
Tribunal has applied the precautionary principle on the presumption of an activity having a 
potentially negative effect on the environment or posing danger to human health. 
Surprisingly, the distinction between scientific uncertainty on the one hand and the 
likelihood of harm based on scientific information on the other may be conflated. Sarang 
Yadwadkar v The Commissioner
101
 supports this contention, wherein it was stated ͚the 
precautionary principle can be explained to say that it contemplates that an activity which 
poses danger and threat to environment is to be prevented. Prevention is better than cure. 
It means that the state governments and local authorities are supposed to anticipate and 
then prevent the causes of environmental degradation. The likelihood of danger has to be 
based upon scientific information, data available and analysis of risks. Ecological impact 
should be given paramount consideration and it is more so when resources are non-
renewable or where the end results would be irreversible. The principle of precaution 
involves the anticipation of environmental harm and taking measures to avoid it or to 
choose the least environmentally harmful activity. Again it is based on scientific 
uŶĐeƌtaiŶtǇ.͛102 These rulings appear to create uncertainty regarding the scope and 
application of the principle of precaution through the conflation of precaution and 
prevention. Nevertheless, this principle mandates well-judged usage in favour of observing, 
preventing and mitigating an undetermined potential threat. 
 
3.5 The Polluter Pays Principle 
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The polluter pays principle supplies the means through which the cost of pollution 
prevention, control and reduction measures are borne by the polluter. The overarching 
principle is recognized as an integral component of sustainable development. Kiss and 
Shelton
103
 suggest that the application of the principle is easy and effective in a geographic 
region subject to uniform environmental law, such as within a nation state. 
 
In Indian environmental jurisprudence, the polluter pays principle includes environmental 
costs as well as direct costs to people or property. The Supreme Court of India has fleshed 
out the ƌatio ďǇ statiŶg that the ͚ƌeŵediatioŶ of the daŵaged eŶǀiƌoŶŵeŶt is a paƌt of the 
process of sustainable development and as such the polluter is liable to pay the cost to the 
individual sufferers as ǁell as the Đost of ƌeǀeƌsiŶg the daŵaged eĐologǇ.͛104 
 
The NGT has strengthened Supreme Court rulings. In Hindustan Cocacola Beverages Pvt Ltd. 
v West Bengal Pollution Control Board
105
  the TƌiďuŶal stated ͚it is no more res-integra, with 
regard to the legal proposition that a polluter is bound to pay and eradicate the damage 
caused by him and restore the environment. He is also responsible to pay for the damages 
Đaused due to the pollutioŶ Đaused ďǇ hiŵ.͛106 Additionally, whilst developing the discourse 
on environmental justice, the NGT has made significant progress by using the principle to 
shift the cost onto the polluter for the administration of the pollution control system and 
the consequences of the pollution. For example, it includes compensation and clean up so 
that a necessary environmental quality objective is achieved. In the Rohtang Pass Glacier 
case
107
 the Tribunal was of the opinion that in order to strengthen the polluter pays 
principle and in the interest of sustainable development, the tourists and vehicles
108
 using 
the Rohtang Pass road for their enjoyment, pleasure or commercial benefit must be made 
to pay. The Tribunal directed that all persons travelling by public or private vehicles must 
pay a reasonable sum as a contribution towards polluter pays principle in the Green Tax 
Fund created by the state government. The amount in this fund is to be used only for the 
prevention and control of pollution, restoring the vegetative cover and afforestation and for 
no other purpose. 
 
In Manoj Mishra v Union of India
109
, the Tribunal passed an order for the application of 
polluter pays on the backdrop of a petition filed by Manoj Mishra, a leading environmental 
activist, who opposed the dumping of debris and construction waste on the banks of the 
river Yamuna. YaŵuŶa is the lifeliŶe of Delhi, IŶdia͛s capital, providing a constant supply of 
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water.
110
 Any person found dumping debris on the river bank at any site was liable to pay a 
sum of Rupees 5 Lakhs [£5,000] for causing pollution. The recovery of the fine was from the 
person responsible for dumping the debris as well as the person to whom the debris 
belonged.  
 
The consequence of the NGT order witnessed government agencies [one of the major 
parties dumping debris] removing thousands of truckloads of constructional and demolition 
waste from the banks of the river Yamuna. However, there was no plan regarding an 
alternative waste site! The record shows that Delhi generates 5,000 tonnes of debris daily 
but only has a single debris processing plant which handles 500 tonnes of debris a day. 
Evidence is available to show that governmental authorities such as Delhi Metro Road 
Corporation have dumped 50,400 tonnes of debris in the riverbed, equivalent to around 
8,000-9,000 truckloads.
111
 
This paper argues that the continuous infringement of law and failure on the part of state 
authorities to prevent environmental degradation renders legal provisions nugatory and 
encourages unlawful activities. Behaviour such as callous and indifferent attitudes exhibited 
by the authorities, corruption and ineptitude pose immense threats to the environment and 
the public at large. Given the scale of environmental violations in India, polluters should not 
only be made to compensate for immediate damage but it should act as a deterrent. The 
principle of polluter pays should be combined with stringent regulatory measures to achieve 
the desired results. 
 
3.6 The Principle of Participation 
 
“Đholsďeƌg͛s112 work argues that a broad understanding of environmental justice involves 
participation in environmental controversies. The access rights- information, participation in 
decision –making and justice- are the core elements of the principle of participation. The 
scope of this section, however, is confined to access to justice in relation to legal standing in 
the NGT.  
 
 The concept of litigant ͚staŶdiŶg͛ iŶ eŶǀiƌoŶŵeŶtal ŵatteƌs has been broad and liberal, 
facilitated by public interest litigation [PIL]. The traditional standing was modified in two 
ways, namely through representative and citizen standing. The proactive Supreme Court of 
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India aĐtiŶg as ͚aŵiĐus eŶǀiƌoŶŵeŶt͛ loĐked togetheƌ huŵaŶ ƌights and environment to 
develop sui generis environmental discourse entertaining PIL petitions, seeking remedies, 
including guidelines and directions in the absence of legislation.
113
 With the implementation 
of the NGT Act, ͚staŶdiŶg͛ has ďeeŶ ƌefoƌŵulated in terms of ͚an aggrieved person͛ who has 
the right to approach the Tribunal under its original or appellate jurisdiction.  
 
The NGT in Jan Chetna v Ministry of Environment and Forests
114
 explained the scope and 
ambit of the term ͚aggƌieǀed peƌsoŶ.͛ The judge stated ͚the eǆpƌessioŶ aggƌieǀed peƌsoŶ 
cannot be considered in a restricted manner. A liberal construction and flexible 
interpretation should be adopted. In environmental matters the damage is not necessarily 
confined to the local area where the industry is established. The effects of environmental 
degradation might have far reaching consequences going beyond the local areas. Therefore, 
an aggrieved person need not be a resident of the local area. Any person whether he is a 
resident of that particular area or not, whether aggrieved or not, can approach this tribunal. 
In such a situation, it is necessary to review the credentials of the applicants/appellants as 
to theiƌ tƌue iŶteŶtioŶ oƌ ŵotiǀes.͛115 As a result of a challenge by Jan Chetna an NGO 
concerning the grant of environmental clearance for the installation of a steel and power 
plant the NGT ruled that the NGO was an aggrieved party and that their claim for a proper 
public hearing was sustainable.  
 
The liberal approach of the Tribunal is evidenced in the cases of Vimal Bhai v Ministry of 
Environment and Forests
116
 and Goa Foundation v Union of India
117
.  Tǁo ƌeasoŶs eǆplaiŶ 
this appƌoaĐh: fiƌst, is the iŶaďilitǇ of peƌsoŶs liǀiŶg iŶ the aƌea oƌ ǀiĐiŶitǇ of the pƌoposed 
pƌojeĐt to uŶdeƌstaŶd the iŶtƌiŶsiĐ sĐieŶtifiĐ details Đoupled ǁith the effeĐts of the ultiŵate 
pƌojeĐt aŶd aŶǇ disasteƌ it ŵaǇ Đause. Thus theƌe is a ƌight of aŶǇ ĐitizeŶ to appƌoaĐh the 
tƌiďuŶal ƌegaƌdless of ǁhetheƌ he is diƌeĐtlǇ affeĐted ďǇ a deǀelopŵeŶtal pƌojeĐt oƌ ǁhetheƌ 
a ƌesideŶt of affeĐted aƌea oƌ Ŷot. “eĐoŶd, the suďseƌǀieŶĐe of statutoƌǇ pƌoǀisioŶs of NGT 
AĐt to the ĐoŶstitutioŶal ŵaŶdate of AƌtiĐle ϱϭA ;gͿ estaďlishes a fuŶdaŵeŶtal dutǇ of eǀeƌǇ 
ĐitizeŶ to pƌoteĐt aŶd iŵpƌoǀe the Ŷatuƌal eŶǀiƌoŶŵeŶt. 
 
A ƌeĐeŶt judgŵeŶt that fuƌtheƌ eǆpaŶds the alƌeadǇ liďeƌal defiŶitioŶ of aŶ ͞aggƌieǀed 
peƌsoŶ͛͛ is the Đase of Betty C Alvares v State of Goa.118 The ǁoƌd ͚peƌsoŶ͛ ǁas ĐoŶstƌued to 
iŶĐlude ͚aŶ iŶdiǀidual͛, ǁhetheƌ a ŶatioŶal oƌ a peƌsoŶ ǁho is Ŷot a ĐitizeŶ of IŶdia. The 
proceeding relating to an environment dispute raised by Betty Alvares who is not an Indian 
citizen was held to be maintainable. The Tribunal held that it is not necessary to see 
whether she has personally suffered any loss on account of damage caused to environment 
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by acts of illegal construction and encroachment of the sea beaches thereby violating 
coastal zone regulations. It was not necessary to see whether she has suffered any injury. It 
was sufficient to see whether there was a substantial question relating to environment and 
such question arose out of the implementation of enactments specified in Schedule-1, 
appended to the National Green Tribunal Act, 2010.
119
 Therefore, the application was not 
dismissed for the reason that Betty Alvares had no locus standi, inasmuch as she fell within 
the defiŶitioŶ of ǁoƌd ͚peƌsoŶ͛ as defiŶed iŶ “eĐtioŶ 2 (1) (j) NGT Act, 2010.120 Thus, the 
court appears to have opened its doors globally to each and every person, including 
incorporated bodies, that considers theŵselǀes ͞aggƌieǀed͟ ǁithiŶ the politiĐal ďouŶdaƌies 
of India subject to the enactments specified within Schedule-1, NGT Act, 2010. 
 
In contrast, the Tribunal has discouraged the practice of fuelling the litigation where some 
persons with vested interests indulge in the past time of meddling with the judicial process 
either by force of habit or from improper motives. Litigious petitioners will not be 
entertained by the Tribunal as an ͚͛aggrieved party͛͛ and costs will be imposed to deter such 
people from filing frivolous applications.
121
  
 
Thus, the discourse on participation helps establish those strong foundations of access to 
justice that promote just and equitable outcomes. 
 
CONCLUSION 
 
As with other nation states that are signatories to the various international treaties and 
conventions on environmental law India accepts and honours these legal commitments 
through judicial practice. However, India is also different in that it specifically accepts these 
international environmental law principles and obligations to work alongside the 
expansively interpreted constitutional right to life as stated in Article 21. The establishment 
of the NGT has produced a forum for greater plurality of environmental justice; one that 
applies the principles of international environmental law through an enhanced access to 
justice route for those who seek economic development and those who seek to protect the 
environment.  The powerful symbiotic linkage between human rights and environmental 
protection discourse has resulted in environmental decisions that have broadened 
participatory standing, greater government accountability, larger public interest, and 
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addressed economic growth and associated environmental protection. The process of 
regulatory enforcement is relatively weak in India and has resulted in greater emphasis 
being placed upon environmental protection via the discourse of the principles of 
international environmental law and domestic human rights. Within this context the 
caretaker and social policy role of the NGT has both enhanced status and popular 
expectation. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
